NATIONAL HISTORIC PRESERVATION ACT (NHPA)
Jack Trope, Association on American Indian Affairs
The National Historic Preservation Act (NHPA)1 provides the legislative
authority for a multi-faceted national program to identify, evaluate, and preserve
historic properties. Under NHPA the terms “historic property” and “historic
resource” share a single statutory definition, namely, a “district, site, building,
structure or object” that is included in, or is eligible for, the National Register.2
These materials explain the procedural mechanism mandated by NHPA section
106,3 commonly known as the “section 106 process,” which provides a measure
of protection for historic properties that would be affected by a proposed federal
or federally-assisted undertaking.
a.

What is the basic statutory requirement?

The section 106 process, triggered by a proposed federal or federallyassisted undertaking or the issuance of a federal license, is based on section 106
of the statute, which provides:
The head of any Federal agency having direct or indirect
jurisdiction over a proposed Federal or federally assisted undertaking in
any State and the head of any Federal department or independent agency
having authority to license any undertaking shall, prior to the approval of
the expenditure of any Federal funds on the undertaking or prior to the
issuance of any license, as the case may be, take into account the effect of
the undertaking on any district, site, building, structure, or object that is
included in or eligible for inclusion in the National Register. The head of
any such Federal agency shall afford the Advisory Council on Historic
Preservation established under Title II of this Act a reasonable
opportunity to comment with regard to such undertaking.4
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NHPA section 106 has been implemented through regulations5 issued by
the Advisory Council on Historic Preservation (ACHP or Advisory Council), an
independent agency established by NHPA section 201.6 The mandate of section
106 must be read in conjunction with other provisions of the Act, some of which
are discussed in these materials. With respect to the preservation of Native
sacred places, the key statutory language is found in section 101(d)(6), which
provides, in part:
In carrying out its responsibilities under section 106, a federal
agency shall consult with any Indian tribe or Native Hawaiian
organization that attaches religious and cultural significance to properties
[that may be eligible for inclusion on the National Register].7
In addition, NHPA section 110 mandates that each federal agency “shall
establish” a program for the “identification, evaluation, and nomination to the
National Register of Historic Places, and protection of historic properties” and
that each agency’s program “shall ensure … that the agency’s preservationrelated activities are carried out in consultation with … Indian tribes [and]
Native Hawaiian organizations…”8 Section 110 also provides that each agency’s
preservation program “shall ensure” that “the agency’s procedures for
compliance with section 106 … “are consistent with regulations issued by the
Council” and “provide a process for the identification and evaluation of historic
properties for listing in the National Register and the development and
implementation of agreements, in consultation with … Indian tribes [and] Native
Hawaiian organizations … regarding the means by which adverse effects on
such properties will be considered.”9
b.

What is an “Undertaking”?

As defined in the statute, the term “undertaking”:
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means a project, activity, or program funded in whole or in part under the
direct or indirect jurisdiction of a Federal agency, including –
(A) those carried out by or on behalf of the agency;
(B) those carried out with Federal financial assistance;
(C) those requiring a Federal permit, license, or approval;
(D) those subject to State or local regulation administered
pursuant to a delegation or approval by a Federal agency.10
A number of court decisions have addressed the question of whether any
particular “project, activity, or program” is an undertaking. Some of the trends
among these cases are that federal financial assistance generally does render a
non-federal project an undertaking as does a federal permit, license or other
approval. 11 Some court decisions have strictly construed the word “required” in
clause (C), holding that where a federal approval is not a legal prerequisite for a
project, the approval does not render the project an undertaking.12 Similarly, a
project for which federal agency action was viewed as a ministerial act was held
not to be an undertaking.13
Clause (D) of the statutory definition has been deleted from the definition
in the ACHP regulations14 in response to a decision by the D.C. Circuit.15 The
court reasoned that it had previously held that the jurisdiction of the ACHP
under section 106 is limited to “federally funded or federally licensed
undertakings” and did not apply to a situation in which a federal agency had
discretionary authority to stop a project but the agency’s approval was not a
legal requirement.16 Relying on this earlier holding, the court held that
regardless of how expansively Congress defines the term “undertaking,” the
authority that Congress conferred on the ACHP in section 106 is limited to
federally funded or licensed undertakings.17 In the preamble to its rulemaking
document changing its regulations in response to this court decision, the ACHP
10
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expresses the view that clause (D) undertakings should not be exempt from
section 106 review and that, rather:
[I]t is the opinion of the ACHP that the Federal agency approval and/or
funding of such State-delegated programs does require Section 106
compliance by the Federal agency, as such programs are ‘undertakings’
receiving Federal approval and/or funding.
Accordingly, Federal
agencies need to comply with their Section 106 responsibilities regarding
such programs before an approval and/or funding decision on them.
Agencies that are approaching a renewal or periodic assessment of such
programs may want to do this at such time.18
c.

What are the criteria for eligibility?

The criteria of eligibility for the National Register, as set out in regulations
issued by the National Park Service (NPS),19 specify that “districts, sites,
buildings, structures, and objects” may be eligible for the National Register if
they “possess integrity of location, design, setting, materials, workmanship,
feeling, and association” and if they:
(a) are associated with events that have made a significant contribution to
the broad patterns of our history;
(b) are associated with the lives of persons significant in our past;
(c) embody the distinctiveness of a type, period, or method of
construction, or … represent the work of a master, or … possess high
artistic values, or … represent a significant and distinguishable entity
whose components may lack individual distinction; or
(d) have yielded, or may be likely to yield, information important in
prehistory or history.20
The regulations also say that certain kinds of properties ordinarily are not
considered eligible for the National Register, including cemeteries, graves of
historical figures, and properties that are owned by religious institutions or used
for religious purposes, but if such a property fits within one of seven “criteria
18
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considerations” set out in the regulations, then such a property may nevertheless
be eligible.21 The “criteria consideration” for religious properties reads as
follows: “A religious property deriving primary significance from architectural
or artistic distinction or historical importance.”22 Similarly, a cemetery may be
eligible if it “derives its primary significance from graves of persons of
transcendent importance, from age, from distinctive design features, or from
association with historic events.”23
These “criteria considerations” serve to highlight one of the conceptual
problems in using NHPA to protect tribal sacred places: it is a round peg –
square hole kind of problem. From the perspective of Native religious
practitioners, the primary significance of a sacred place is that it is sacred, but for
a place to qualify as a historic property it is its historic significance that matters.
For the most part, this is a problem of terminology and perception that can be
overcome by emphasizing that what makes NHPA applicable to such places is
their historic significance. It is also worth noting that the criteria of eligibility
have not been amended since the enactment of the NHPA Amendments of
1992,24 which added section 101(d)(6), see discussion of traditional cultural
properties below.
Whether a property is eligible for the National Register involves judgment
by one or more federal, state or tribal government officials, judgment that may be
exercised in several different contexts. One context is through the formal
nomination of a property. A State Historic Preservation Officer (SHPO) or Tribal
Historic Preservation Officer (THPO) may nominate a property for listing on the
National Register, or a federal agency may nominate a property under its
ownership or control, or a federal agency and SHPO or THPO can jointly
nominate a property.25 Nominations may be made as part of a state, tribal or
federal agency historic preservation program, regardless of whether there is any
pending threat to such a property.
Determinations of eligibility may also be made during the section 106
process. In this context, the federal agency that is considering a proposed
undertaking is responsible, in consultation with the SHPO or THPO and other
consulting parties, for identifying properties that may be eligible for the National
Register and determining whether they are eligible.26 Final authority for
determinations of eligibility – and thus whether a property is a “historic
21
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property” – is vested in a National Park Service official known as the “Keeper of
the National Register.”27 To be eligible, a property need only qualify on one
criterion, although historic properties often qualify on more than one. When
considering effects on historic properties in the section 106 process, all of the
characteristics that invest a property with historic significance must be
considered, including characteristics that may not have been considered when a
property was initially determined to be eligible for the National Register.28
d.

What are traditional cultural properties?

NPS has a long-standing policy of treating places that hold religious or
cultural importance to Indian tribes as potentially eligible for the National
Register, using a category of historic properties known as “traditional cultural
properties” (TCPs). As defined by NPS in National Register Bulletin 38, a TCP is a
property that is:
eligible for inclusion in the National Register because of its association
with cultural practices or beliefs of a living community that (a) are rooted
in that community’s history, and (b) are important in maintaining the
continuing cultural identity of the community.29
A TCP need not be characterized by some physical evidence of human
activity, but rather may be a place in which the natural environment is relatively
undisturbed. While there must be an identifiable place,30 the cultural values that
invest a place with historic significance may be intangible, and oral tradition is
usually important in evaluating the historic significance of TCPs. 31 While the
living community that gives a TCP its significance need not be an Indian tribe,
27
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attention to TCPs has grown in recent years as an increasing number of tribes
have become engaged in historic preservation.
The provisions in the NHPA Amendments of 1992 relating to tribes no
doubt also have contributed to the increased attention to TCPs. In particular,
section 101(c)(6) of the NHPA, added in 1992, provides for the following:
Properties of traditional religious and cultural importance to an Indian
tribe or Native Hawaiian organization may be determined to be eligible
for inclusion on the National Register.32
This statutory language constitutes legislative recognition of the use of the
TCP category as applied to historic properties that hold religious and cultural
importance for tribes and Native Hawaiian organizations. It must be stressed,
however, that a historic property may hold religious and cultural importance for
a tribe without qualifying as a TCP. For example, an archaeological site may be
eligible for the National Register under criterion d (for the information it could
yield), and a tribe or Native Hawaiian may regard the site as holding religious
and cultural importance regardless of whether the property is also eligible for the
National Register as a TCP. The statutory duty under NHPA section 101(d)(6)
quoted earlier 33 for federal agencies to consult with tribes in the section 106
process is triggered by a tribe (or Native Hawaiian organization) attaching
“religious and cultural significance” to a property that may be eligible for the
National Register. Such a property does not need to be a TCP for the duty to
consult to apply.
Tribal sacred places that have been in use for at least several generations
and that continue to be used by traditional practitioners generally can be
determined eligible for the National Register as TCPs, as long as they meet at
least one of the criteria and retain sufficient “integrity,” as that term is used in
the NPS regulations. Tribes and practitioners may not always agree with other
governmental entities (e.g., NPS, federal land managing agencies, SHPOs)
regarding the boundaries for TCPs. A tribe may believe that an entire mountain
should be considered a TCP, or the landscape that can be seen from a vision
quest site. Other governmental entities may sometimes tend to take a more
restrictive approach to setting the boundaries of a TCP. 34
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Many, perhaps most, “Indian sacred sites” as that term is used in
Executive Order 13,007 could also be determined eligible for the National
Register as TCPs, if practitioners and others concerned about such sites are
willing and able to compile the necessary documentation. Such documentation
is not needed for such sites to be treated as sacred sites under the Executive
Order. The Executive Order, however, does not provide a basis for judicial relief,
while eligibility for the National Register can in instances where the procedural
requirements of the NHPA have not been met.
e.

What entities have roles in the Section 106 process?

As provided in statutory language, the federal agency with direct or
indirect jurisdiction over, or with authority to issue a license for, the proposed
undertaking has the lead responsibility for carrying out the section 106 process.
A variety of other entities can become involved in the process for a given
proposed undertaking, some of which are required to be involved, some have a
right to be consulting parties if they so choose, and others may become involved
if the federal agency official approves their request for consulting party status.
i.)

Federal Agency Officials

The regulations require the agency to designate an official with “approval
authority for the undertaking and [authority to] commit the Federal agency to
take appropriate action for a specific undertaking as a result of section 106
compliance.”35 In some cases the “agency official” may not be a federal
employee, but, rather, may be a “State, local, or tribal government official who
has been delegated legal responsibility for compliance with section 106 in
accordance with Federal law.”36 If more than one federal agency is involved in
an undertaking, the agencies may designate a lead agency. 37 The agency may
use contractors to prepare documents for use by the agency, but the agency
official “remains legally responsible for all required findings and
determinations.” 38
ii.)
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The statutory language requires the federal agency to afford the Advisory
Council an opportunity to comment, but under the regulations, the Council does
not participate in the review of most undertakings. The Council retains the
discretion to become involved in the review of any particular undertaking, but
for the most part it relies on the State Historic Preservation Officer(s) (SHPO) for
the state(s) where an undertaking is planned to perform the lead role in
reviewing the proposed undertakings. An Appendix to the ACHP regulations
sets out “Criteria for Council Involvement in Reviewing Individual section 106
Cases.39 One of the four criteria for Council involvement is when an
undertaking:
Presents issues of concern to Indian tribes or Native Hawaiian
organizations. This may include cases where there have been concerns
raised about the identification of, evaluation of, or assessment of effects on
historic properties to which an Indian tribe or Native Hawaiian
organization attaches religious or cultural significance; where an Indian
tribe or Native Hawaiian organization has requested Council involvement
to assist in the resolution of adverse effects; or where there are questions
relating to policy, interpretation or precedent under section 106 or its
relation to other authorities, such as the Native American Graves
Protection and Repatriation Act.40
iii.)

State Historic Preservation Officers

State Historic Preservation Officers (SHPOs) perform a prominent role in
reviewing proposed federal undertakings. In most of the cases in which the
ACHP does not participate, the SHPO has the lead responsibility for reviewing
the federal agency’s findings and determinations. The duties the SHPO are set
out in section 101(b)(3) of the statute,41 including consulting with federal
agencies in carrying out the section 106 process.42
iv.)

Tribal Historic Preservation Officers

Since the enactment of the 1992 NHPA Amendments, Indian tribes have
had the option of designating a Tribal Historic Preservation Officer (THPO) and,
with respect to their “tribal lands,” taking over all or part of the functions that
would otherwise be performed by the SHPO. As defined in statutory language,
the term “tribal lands” means “all lands within the exterior boundaries of any
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Indian reservation; and … all dependent Indian communities.”43 As of February
2011, one hundred eleven tribes have THPO programs that have been approved
by the Secretary of the Interior to perform some or all of the functions that would
otherwise be performed by the SHPO.44 In recognition of the fact that this lead
role in reviewing undertakings may be performed by either the SHPO or the
THPO, the regulations routinely refer to both kinds of officers, as
“SHPO/THPO.”45
If a tribe has an approved THPO, the SHPO may nevertheless participate
in the section 106 process as a consulting party in certain situations: if the
undertaking would affect historic properties not on tribal lands; if the tribe
agrees to participation of the SHPO as a consulting party; or if a landowner other
than the tribe or a tribal member invites the SHPO to participate in addition to
the THPO.46
v.)

Tribes

On tribal lands. For an undertaking within an Indian reservation where
the tribe does not have a THPO who has assumed SHPO functions, the ACHP
regulations provide that the tribal government has the right to be a consulting
party with the “same rights of consultation and concurrence that the THPOs are
given throughout subpart B of this part [i.e., the standard section 106 process, 36
43
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C.F.R. §§800.3 – 800.13], except that such consultations shall be in addition to and
on the same basis as consultation with the SHPO.”47 This provision reflects the
ACHP’s response to concerns expressed by tribes during the rule-making
process that the role of the SHPO within reservation boundaries where a tribe
has no THPO is an intrusion on tribal sovereignty.48
Not on tribal lands. When a proposed undertaking might affect a historic
property to which the tribe attaches religious and cultural importance outside
reservation boundaries, NHPA section 101(d)(6) provides that the tribe has a
statutory right to be a consulting party, and the federal agency has a statutory
duty to invite the tribe to be a consulting party.49 The ACHP regulations provide
that the federal agency has a duty to make a reasonable and good faith effort to
identify any such tribe(s)50 and that any such tribe that asks in writing to be a
consulting part “shall be one.”51 Historic places that hold religious and cultural
significance for a tribe may be traditional cultural properties (TCPs), which, as
discussed earlier, are places that are eligible for the National Register in part
because of their ongoing significance for a living community, but a place need
not be a TCP to trigger the requirement for consultation. Rather, the legal
requirement is triggered by the tribe or Native Hawaiian organization attaching
religious and cultural significance to a property that may be affected by a
proposed undertaking.
The American Indian Religious Freedom Act (AIRFA) of 1978 declares it
to be national policy to protect and preserve religious freedom for American
Indians and recognizes that this must include access to sacred places.52 AIRFA,
however, does not establish a procedural mechanism to ensure that federal
agencies consider whether their actions are consistent with its policy
declaration.53 To some extent, the NHPA review mechanism has evolved to
serve this function, at least in the context of tribal sacred places that qualify for
treatment as historic properties.
47
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vi.)

Native Hawaiian Organizations

Native Hawaiian organizations (NHOs) have a set of rights comparable to
those of tribes with respect to places outside reservation boundaries.54
vii.)

Other Interested Persons and Entities

In addition to the federal agency and the SHPO/THPO, a number of other
kinds of entities may become consulting parties for a given proposed
undertaking. In many cases, more than one federal agency may be involved, as
proponents, regulators, or providers of funding. State agencies other than the
SHPO and local government agencies are often involved as well. Local
governments with jurisdiction over the area where the effects of an undertaking
will occur are entitled to be represented as consulting parties.55 State, local and
tribal government agencies carrying out projects funded by federal agencies,
particularly projects funded by the Department of Housing and Urban
Development (HUD), may have been delegated the legal responsibility for
performing the functions that would normally be the role of the federal agency
official.56
Applicants for federal assistance, permits, licenses, and other approvals
are entitled to be consulting parties.57 Federal agencies may authorize applicants
to initiate consultation with the SHPO/THPO and others, although if it does so,
the agency remains responsible for its government-to-government relationship
with tribes.58 Organizations and individuals with particular interests in an
undertaking may ask to be consulting parties.59 The National Trust for Historic
Preservation, a private non-profit national preservation organization, frequently
joins in the section 106 process as a consulting party, as do similar organizations
at the state and local level. Persons whose property interests may be affected
may also ask to be consulting parties. With the exception of entities that are
entitled to be consulting parties, the federal agency official decides whether or
not to grant such requests, in consultation with the SHPO/THPO and with any
tribe whose tribal lands would be affected.60
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In the context of historic properties that are tribal sacred places, Native
religious leaders and organizations representing traditional practitioners would
be appropriate candidates for consulting party status.
f.

What are the steps in the section 106 process?

The section 106 process consists of a number of steps, which the federal
agency official takes in consultation with other consulting parties. The basic
steps are: initiation of the process; identification of historic properties;
assessment of adverse effects; resolution of adverse effects.61
There is no specific time frame for concluding the step of identifying
historic properties. If the area of potential effects includes traditional cultural
properties (TCPs) or other historic places that hold religious and cultural
importance for tribes (or Native Hawaiian organizations) that have not been
previously documented and evaluated for National Register eligibility, a
reasonable and good faith effort to complete this step in the process may take a
considerable amount of time.
i.)

Initiation of the Process, § 800.3.

The process begins with the federal agency official determining whether
the proposed action is an undertaking and whether it has the potential to cause
effects on historic properties. The regulations leave this determination to the
federal official with no procedure for second guessing by the SHPO/THPO or
ACHP. The agency may be challenged in court, though.62 Having determined
that the proposed action is an undertaking subject to section 106, the agency
official must identify the appropriate SHPO and/or THPO. For an undertaking
that may affect historic properties on “tribal lands,” if the tribe does not have a
THPO performing the functions of the SHPO, the agency must nevertheless
consult with the tribe.63 The agency official must also make a “reasonable and
good faith effort to identify any Indian tribe or Native Hawaiian organization
that might attach religious and cultural significance to historic properties in the
61

36 C.F.R. §§ 800.3, 800.4, 800.5, 800.6. The Council’s regulations encourage agencies to coordinate the
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36 C.F.R. § 800.3(d).

area of potential effects and invite them to be consulting parties.”64 Any such
tribe or NHO that requests in writing to be a consulting party “shall be one.”65
For other individuals and organizations that request to be consulting parties, the
federal agency official makes the determination in consultation with the
SHPO/THPO and, if the undertaking would occur or affect historic properties
on tribal lands, the tribe.66
ii.)

Identification of Historic Properties,
§ 800.4

The step of identifying historic properties consists of several component
parts, including: (a) determining the level of effort that is required; (b)
identifying properties that are listed on or known to be eligible for the National
Register as well as properties that have not yet been evaluated for eligibility; (c)
evaluating historic significance, including determining eligibility; and (d)
determining whether historic properties may be affected by the undertaking. All
of these components are carried out by the agency official in consultation with
the SHPO/THPO. The level of effort will vary according to factors such as the
geographic scope of the project (the “area of potential effects”) and how much
information already exists about historic properties within that area. For some
undertakings, a phased approach to identification and evaluation may be
acceptable.
The identification and evaluation effort is always supposed to include
gathering information from, and consultation with, any tribe or NHO that has
been identified as being concerned that the undertaking may affect historic
properties to which it attaches religious and cultural significance.67 Gathering
the necessary information may require oral history interviews and other
techniques suggested in Bulletin 38.68 Expertise in identifying and evaluating
TCPs varies widely among agencies (and from region to region for particular
agencies). While it is the federal agency’s responsibility to identify historic
properties, the section 106 process is more effective in protecting TCPs when
tribes know how to get information about TCPs into the record at this step of the
process.
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This step concludes with a determination by the federal agency official
that historic properties may be affected or that none will be.69 If the former, then
the process moves on to the next step, the assessment of adverse effects. If the
agency official makes a “no effect” determination, the agency must document the
determination, provide the documentation to the SHPO/THPO, notify all
consulting parties, and make the documentation available to the public.70 The
regulations had previously provided that either the SHPO/THPO or ACHP
could object to a “no effect” determination and require the federal agency to
move on to the next step,71 but this provision was struck down in litigation as
exceeding the authority of the ACHP.72 Under the revised procedure, the ACHP
can object to the agency official’s determination and provide a written opinion to
the agency (which may be directed to the head of the agency), and the agency is
then required to prepare a summary of its decision which contains “a rationale
for the decision and evidence of consideration of the Council’s opinion” and
provide the summary to the ACHP, SHPO/THPO, and all consulting parties.73
If, after receiving the ACHP’s opinion, the federal agency changes its
determination and finds that historic properties may be affected, the process
moves on to the next step. If the agency does not change its determination, the
regulations provide that, once the summary of the decision has been sent to the
ACHP and others as required, the agency’s “responsibilities under section 106
are fulfilled.”74 An agency decision to end the section 106 process at this step
over an objection by the ACHP would seem to be subject to judicial review under
the arbitrary and capricious standard of the Administrative Procedure Act
(APA),75 but this point has not yet been litigated.
iii.)

Assessment of Adverse Effects, § 800.5

At this step in the section 106 process, the federal agency official applies
the criteria of adverse effect to historic properties in the area of potential effects,
in consultation with the SHPO/THPO and any tribe or NHO that attaches
religious significance to identified historic properties. The criteria of adverse
effect are stated broadly, and followed with examples. An effect is considered
adverse if the undertaking “may alter, directly or indirectly, any of the
characteristics of a historic property that qualify the property for inclusion in the
National Register in a manner that would diminish the integrity of the property’s
location, design, setting, materials, workmanship, feeling, or association.
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Consideration shall be given to all qualifying characteristics of a historic
property, including those that may have been identified subsequent to the
original evaluation of the property’s eligibility for the National Register.”76
Thus, for example, if during the step of identifying and evaluating historic
properties, a property listed on the National Register as an archaeological site is
determined to also be eligible as a TCP, then an effect that would diminish the
integrity of the property as a TCP would be adverse. If a property is eligible for
the Register because of its importance to a tribe or NHO, including but not
limited to importance as a TCP, then the tribe or NHO may be uniquely qualified
to assess adverse effects on those characteristics of the property.
If the federal agency finds that the effects will be adverse, then the process
moves on to the step of resolution of adverse effects. The process may end at this
step if the federal agency makes a “finding of no adverse effect.”77 Like the
identification step, the regulations had previously provided that the
SHPO/THPO, any consulting party, or ACHP could disagree with a “finding of
no adverse effect” and the ACHP could require the federal agency to move on to
the next step,78 but this provision was struck down in litigation as exceeding the
authority of the ACHP.79 The recently revised regulations maintain the
provision authorizing the SHPO/THPO, any consulting party, or ACHP to
disagree with such a finding, but now the ACHP can only provide a written
opinion to the agency rather than require the agency to move on to the next
step.80 The revised regulations specifically provide that the agency should seek
concurrence of any tribe or NHO that attaches religious and cultural significance
to a historic property and that, if the tribe or NHO disagrees with a no adverse
effect finding, it may ask the ACHP to review and object to the finding.81
As with a “no historic properties affected” finding, an agency must
prepare a summary of its decision with a rationale for the decision and evidence
that it considered the ACHP’s objection.82 An agency decision to end the section
106 process at this step over an objection by the ACHP would seem to be subject
to judicial review under the arbitrary and capricious standard of the
Administrative Procedure Act (APA),83 but this point too has not yet been
litigated.
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iv.)

Resolution of Adverse Effects, § 800.6

If the agency official finds that the effects will be adverse, the next step is
“to develop and evaluate alternatives or modifications to the undertaking that
could avoid, minimize, or mitigate adverse effects on historic properties.”84 Like
the other steps in the process, this step is to be taken in consultation with the
SHPO/THPO and other consulting parties, including any tribes or NHOs. The
ACHP must be notified and may decide to enter the process at this step,
provided that the undertaking fits criteria set out in an appendix to the
regulations.85 The SHPO/THPO, and Indian tribe or NHO, or any other
consulting party may request the ACHP to participate.86 The objective of this
step is to reach an agreement on acceptable measures to resolve the adverse
effects, recorded in a Memorandum of Agreement (MOA). If no agreement is
reached, the final step in the process is to document the failure to resolve adverse
effects. Provisions of the regulations regarding MOAs and failure to resolve
adverse effects are noted below under the heading “Outcomes of the Process.”
g.

What if NEPA Documents Are Used
for Section 106

Many undertakings subject to the section 106 process are also federal
actions subject to the review under the National Environmental Policy Act
(NEPA)87 as implemented though the regulations issued by the President’s
Council on Environmental Quality (CEQ).88 The CEQ NEPA regulations require
that, “To the fullest extent possible, agencies shall prepare draft environmental
impact statements concurrently with and integrated with environmental analyses
and related surveys and studies required by … the National Historic
Preservation Act … other environmental review laws and executive orders.”89 If
the NEPA documentation is not an environmental impact statement (EIS) and
Record of Decision (ROD) but is rather an environmental assessment (EA) and
finding of no significant impact (FONSI), there is no corresponding requirement,
except that those agencies that have been consulted in the preparation of an EA
must be listed in the EA.90
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The ACHP regulations include a section on “Coordination with the
National Environmental Policy Act.”91 This section provides that the process and
documentation used for compliance with NEPA – whether an EA and FONSI or
an EIS and ROD – can be used for compliance with NHPA §106, but only if the
agency notifies SHPO/THPO and the Council in advance that it intends to do so
and if the following standards are met requiring the federal agency official to:
(1) Identify consulting parties either pursuant to §800.3(f) or through the
NEPA scoping process with results consistent with §800.3(f);
(2) Identify historic properties and assess the effects of the undertaking
… in a manner consistent with the standards and criteria of §§800.4
through 800.5, provided that the scope and timing may be phased …;
(3) Consult … with the SHPO/THPO, Indian tribes and Native Hawaiian
organizations that might attach religious and cultural significance to
affected historic properties, other consulting parties, and the Council,
where appropriate, during NEPA scoping, environmental analysis,
and the preparation of NEPA documents;
(4) Involve the public in accordance with the agency’s published NEPA
procedures;
(5) Develop in consultation with identified consulting parties alternatives
and proposed measures that might avoid, minimize or mitigate any
adverse effects of the undertaking on historic properties and describe
them in the EA or DEIS.92
This section of the regulations also sets out requirements for: review of
environmental documents, resolution of objections,93 approval of the
undertaking, and modification of an undertaking after approval of the FONSI or
ROD. In any case in which the review process identifies adverse effects on
historic properties, then section 106 compliance has been achieved if either: (1) a
binding commitment to measures to avoid, minimize or mitigate adverse effects,
is incorporated into the ROD (if such measures were proposed in the draft or
final EIS) or into an MOA in compliance with §800.6(c); or (2) the Advisory
Council has commented under §800.7 and received the agency’s response.94
h.

What are the possible outcomes of the process?
i.)

91

Early Endings
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As discussed above, the process may end with a determination by the
federal agency that no historic properties will be affected, either because there
are no historic properties within the undertaking’s area of potential effects or
because, although historic properties are present, they will not be affected. 95
Another way in which the process may come to an early end is if the federal
agency official makes a finding of “no adverse effect” at the conclusion of the
step of assessment of adverse effects.96
ii.)

Memorandum of Agreement (MOA)

If the process does not end with a finding of no historic properties affected
or a finding of no adverse effect, then the most common outcome is a
Memorandum of Agreement (MOA), through which the “signatories” agree on
acceptable measures to avoid, minimize, or mitigate adverse effects. 97 The
“signatories” are the federal agency, SHPO/THPO, Advisory Council (if it has
chosen to participate), and tribe (if the undertaking would affect historic
properties on tribal lands of a tribe without a THPO).98 The federal agency
official may invite other consulting parties to be “invited signatories,” but such
invited parties, including tribes that attach religious and cultural importance to
historic properties that are not on tribal lands, do not have the authority to insist
on changes in the terms of the MOA and cannot prevent an MOA from taking
effect by refusing to sign.99 If a tribe or other consulting party assumes
responsibilities for helping to carry out an MOA, then the federal agency
“should” invite that party to be a signatory.100 An example of such assumption
of responsibilities would be where a tribe and a federal land managing agency
enter into an agreement through which the tribe and agency cooperatively
manage an area where a sacred place is located.
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Where an MOA has been executed pursuant to the Council’s regulations,
that agreement “shall govern the undertaking and all of its parts.” 101 Failure of
an agency to comply with the terms of an MOA may be challenged in court.102
iii.)

Programmatic Agreement (PA)

In a variety of circumstances, the section 106 process may be concluded
with a programmatic agreement (PA) rather than an MOA, particularly
situations that are regional in scope and those for which all of the effects on
historic properties cannot be fully determined before approval of the
undertaking.103 A PA can only be applied to tribal lands if the tribe is a
signatory. In cases where a tribe has a THPO, it is essential that the THPO sign
the PA.104 For a proposed PA affecting historic properties not on tribal lands but
to which tribes attach religious and cultural importance, the regulations include
requirements to consult with tribes and Native Hawaiian organizations.105
iv.)

Failure to Resolve Adverse Effects

For any undertaking for which an agreement (either MOA or PA) has not
been executed pursuant to the Council’s regulations, the statute allows the
federal agency to proceed with the undertaking, but the decision to proceed in
the absence of an agreement can only be made by the head of the agency – it
cannot be delegated.106
i.

Additional Requirements in Certain Cases

In addition to the procedural requirements that give the section 106
process some semblance of “teeth,” there is one situation that imposes specific
substantive requirements upon agencies. If the historic property is a National
Historic Landmark, the agency has a duty to “minimize harm” to such
landmark.107
101
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j.

Judicial Review and Attorney Fees

NHPA does not expressly create a private right of action or waive federal
sovereign immunity, but in an extensive body of case law 108 courts have issued
rulings in cases that have challenged federal agency actions, applying the
standards of judicial review in the Administrative Procedure Act.109 The NHPA
does explicitly authorize recovery of attorney fees to any person who
substantially prevails in a civil action to enforce the provisions of the Act.110
k.

Confidentiality

National Register Bulletin 38, which provides guidance for how agencies
should deal with traditional cultural property, recognizes that
Particularly where a property has supernatural connotations in the
minds of those who ascribe significance to it, or where it is used in
ongoing cultural activities not readily shared with outsiders, it may
be strongly desired that both the nature and the precise locations of
the property be kept secret...However concerned one may be about
the impacts of…a project on a traditional cultural property, it may
be extremely difficult to express these concerns to an outsider if
one’s cultural system provides no acceptable mechanism for doing
so.111
Section 304 of the NHPA112 authorizes federal agencies or any other
public official that is the recipient of a grant to:
withhold from disclosure to the public, information about the
location, character or ownership of a historic resource if the
Secretary and the agency determine that disclosure may—
(1) cause a significant invasion of privacy;
108
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AND CULTURAL ENVIRONMENT

(2) risk harm to the historic resources; or
(3) impede the use of a traditional religious site by
practitioners.
This is the primary mechanism for addressing the confidentiality concerns
of Native Americans within the context of the NHPA. If these provisions are not
sufficient to satisfy the confidentiality needs raised by Native Americans,
however, Bulletin 38 also recognizes that an agency may choose “not to seek
formal determinations of eligibility [in regard to a specific site or area], but
simply to maintain some kind of minimal data in planning files.113
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