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I.

AMERICAN INDIAN RELIGIOUS FREEDOM ACT (AIRFA)

In 1978, Congress enacted the American Indian Religious Freedom Act
(AIRFA), which includes the declaration that it is:
the policy of the United States to protect and preserve for American
Indians their inherent right of freedom to believe, express, and exercise
the traditional religions of the American Indian, Eskimo, Aleut, and
Native Hawaiians, including but not limited to access to sites, use and
possession of sacred objects, and the freedom to worship though
ceremonials and traditional rites.1
AIRFA should inform land management decisions and can provide land
managers with the authority to take action to protect sacred lands. It does not
provide for an enforcement mechanism, however, and the Supreme Court has
held that AIRFA cannot be used to provide legal redress to Indian individuals or
tribes who disagree with a decision by an agency that will have a negative
impact on a sacred place.2
II.

EXECUTIVE ORDER 13,007

For tribal sacred places located on federal lands, the policy statement in
AIRFA has been reinforced through Executive Order 13,007, Indian Sacred Sites,
issued by President Clinton in 1996.3 This Executive Order directs federal land
managing agencies to:
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(1) accommodate access to and ceremonial use of Indian sacred sites by
Indian religious practitioners and
(2) avoid adversely affecting the physical integrity of such sites.4
This mandate is limited by the qualifying language that federal land managing
agencies shall carry out this policy “to the extent practicable, permitted by law,
and not clearly inconsistent with essential agency functions.”5
As with Executive orders generally, EO 13,007 does not create any
enforceable rights against the federal government or any enforceable
responsibilities on the part of the federal government.6 Similar to AIRFA, EO
13,007 provides a policy framework for applicable to the planning process.
III.

RELIGIOUS FREEDOM RESTORATION ACT

The 1990 Employment Division, Department of Human Resources of Oregon v.
(Smith) case involving the ceremonial use of peyote, the U.S. Supreme
Court severely limited the test that had previously been applied in First
Amendment cases in which persons challenged facially neutral8 governmental
activities or laws that indirectly affected religious activity, a test known as the
“compelling governmental interest or strict scrutiny” test.
Smith7

In 1993, Congress enacted the Religious Freedom Restoration Act (RFRA),9
which re-established by statute the compelling governmental interest test that
had been rejected by the Supreme Court in Smith as a matter of constitutional
law. Specifically, the Act provides that governmental activity may not
substantially burden a person’s free exercise of religion unless the activity is in
furtherance of a compelling governmental interest and is the least restrictive
means of furthering that interest.10 Under RFRA, any person whose free exercise
is burdened by a governmental activity may seek judicial redress.11
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The question is whether it applies to federal land management decisions
that substantially interfere with the free exercise of religion by Native religious
practitioners.
This issue of the applicability of RFRA to federal land
management decisions was recently litigated in the case of Navajo Nation v. U.S.
Forest Service. This case involves the San Francisco Peaks in Northern Arizona.
Native Americans from at least 13 different tribes consider the Peaks sacred. It is
an active ceremonial area, the abode of spirit beings, contains numerous
“shrines” and is the source of water and plants of medicinal and spiritual
significance. A ski area that covers 777 acres is located on one part of the Peaks.
In 2005, the Forest Service approved a proposal that would allow for the use of
treated sewage effluent for snowmaking at the site. A lawsuit was filed by five
tribes, two traditional practitioners and a few supporting organizations to
prevent this development.
A three judge panel of the Ninth Circuit Court of Appeals found that the
development at the San Francisco Peaks violated the RFRA. The Ninth Circuit
found that the burden from the project on the religious practices of the tribes, fell
“roughly into two categories: (1) the inability to perform a particular religious
ceremony, because the ceremony requires collecting natural resources from the
Peaks that would be too contaminated — physically, spiritually, or both — for
sacramental use; and (2) the inability to maintain daily and annual religious
practices comprising an entire way of life, because the practices require belief in
the mountain’s purity or a spiritual connection to the mountain that would be
undermined by the contamination.”12 It concluded that the case of Lyng v.
Northwest Indian Cemetery Protective Association,13 which effectively held that the
Free Exercise Clause of the First Amendment is not available to protect Native
sacred places located on federal lands, did not govern the application of RFRA to
the case and issued an injunction against the project as it found that the
government did not have a compelling interest in going forward.14
The panel’s decision was reviewed by Ninth Circuit en banc and reversed.
The Court held that the term “substantial burden” only includes those
governmental actions that coerce religious practitioners to act contrary to their
beliefs or deprive individuals of specific government benefits.15 In essence, it
applied the test utilized by the United States Supreme Court in Lyng and found
that the proposed snowmaking did not place a substantial burden upon the free
exercise of religion by the Indian tribes and practitioners.16 If this definition of
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substantial burden is applied, it will be very difficult, if not impossible, for a
RFRA claim based upon desecration of a sacred site to succeed.
The en banc decision is only binding in the Ninth Circuit,17 however.
Recently, a District Court in the Tenth Circuit rejected the Ninth Circuit test in an
unpublished opinion. Utilizing instead a substantial burden test articulated in a
Tenth Circuit case (government action that would “significantly inhibit or
constrain religious conduct or expression…[or] meaningfully curtail [an
individual’s] ability to express adherence to his or her faith’), the Court issued a
preliminary injunction in favor of the Comanche Nation in a case where it
challenged the government’s plan to build a military training facility directly
south of the Medicine Bluffs, a site “held in deep reference by the Indian tribes of
the area from time immemorial.”18
Thus, the applicability of RFRA remains an open question in many parts
of the country. If it applies, then it places substantive limitations on federal land
managers. What is required under RFRA is a fact-specific inquiry in each case
measuring the extent of the impact of the government action upon the religious
practice in question. If the impact constitutes a substantial burden, approval of
such a land management decision is only legally permissible if it is justified by a
compelling governmental interest that cannot be achieved by a less restrictive
means. The burden of showing compelling interest rests upon the government.
Cases interpreting RFRA have ruled that the compelling interest test cannot be
met through generalized assertions of government interest, but must be
measured by the specific action that would apply to the affected individuals. 19
IV.

TRANSPORTATION ACT – SECTION 4(f)

Section 4(f) of the Department of Transportation Act of 196620 allows the
Secretary of Transportation to approve transportation projects that will use
“publicly owned land of a public park, recreation area, or wildlife or waterfowl
refuge…or land of an historic site of national, State or local significance…only if
17
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there is no prudent and feasible alternative” and the project includes “all possible
planning to minimize harm.” A project falls within this restriction if it uses a
site directly or if there is a “constructive use” of the site; a “constructive use” is a
use that would substantially impair the value of a protected site even though it
doesn’t directly impact upon that site in a physical sense.21
The United States Supreme Court has provided parameters to guide
interpretation of the statute in Overton Park v. Volpe.22 The Court stated that
“feasible” means that an alternative is grounded in “sound engineering.” The
Court’s interpretation of “prudent” was phrased in the negative, focusing on
what would disqualify an alternative from consideration by the Secretary: a
“prudent” alternative is one that would not present “unique” or “truly unusual”
problems, or “costs or community disruption of extraordinary magnitude.” 23 The
Overton Park decision stressed that protection of 4(f) lands was of “paramount
importance” under the statute.24
Since 1984, however, there has been a trend across many federal circuits
toward increased deference to FHWA interpretations of what constitutes an
“imprudent” transportation project alternative; one prominent aspect of this
trend involves courts’ acceptance of agency determinations that an alternative’s
ability to satisfy the transportation project’s stated purpose or need is dispositive
when evaluating its prudence.25 This suggests that agencies may try to satisfy
the 4(f) criteria by narrowly crafting their purpose and need statements so as to
preclude consideration of anything other than the agency’s own preferred
alternative plan.
Recent amendments to this section were enacting with the goal of
eliminating projects that have only a de minimis impact upon historic sites. A
finding of de minimis impact can be made if there is a finding that there will be no
21
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adverse effect on the historic site or no historic properties affected by the project.
This finding can be made only after consultation with all appropriate parties
(which includes tribes when a property has cultural or religious significance) and
with consent of the SHPO (or THPO where applicable) and the Advisory Council
on Historic Preservation if it has taken part in the consultation process.26
In spite of these limitations, section 4(f) is still one of the very few statutes
that imposes a substantive limitation upon government action in a context that
may be relevant to sacred lands protection. Thus, it should be considered
whenever the threatened activity involves a project requiring Department of
Transportation approval.
V.

ESTABLISHMENT CLAUSE

The Establishment Clause provides that “Congress shall make no law
respecting an establishment of religion.”27 The standard test utilized to determine
whether governmental action violates the Establishment Clause is a three part test.
An action is constitutional if it (1) has a secular purpose, (2) does not have the
principal or primary effect of advancing religion, and (3) does not foster an
excessive entanglement between the government and religion.28 In recent years,
the first two parts of the test have been refined to focus upon whether a particular
government action endorses religion, i.e., has the purpose or effect of conveying a
message that religion or a particular religious belief is preferred.29 In the case
where government action allegedly prefers one religion over another, courts have
also used an analysis similar to that used in equal protection cases involving
suspect classifications, namely whether a compelling governmental interest is
present and the governmental action is narrowly tailored to further that interest.30
It has been long recognized, however, that government may accommodate
religious practices without violating the Establishment Clause.31 In the Lyng case,
the Court suggested that the lack of protection under the Free Exercise Clause
does not mean that federal agencies do not have discretion to manage places
where such sites are located in ways that avoid adverse effects. Indeed, the
Court specifically stated that the “Government’s rights to the use of its own land
… need not and should not discourage it from accommodating [Native
American] religious practices.”32
26
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These principles provide the backdrop for an issue that has occasionally
been raised in a number of recent cases – namely, the extent to which the
Establishment Clause of the First Amendment limits the ability of federal
agencies to make land use decisions for the purpose of protecting the religious
and spiritual integrity of a sacred place and accommodating religious use of the
place by Native practitioners.
Thus far, efforts to overturn governmental actions protecting sacred places
have had limited success. In many of the cases to date, those challenging these
actions have been found to lack standing to sue.33 Standing is a prerequisite for any
court to decide a litigated matter. In order to have standing, a plaintiff must have
suffered an injury that is caused by the conduct complained of and which can be
remedied by the court.34
Where the Courts have reached the substance of the claim, they have
generally ruled that the governmental action was a permissible accommodation.
Cholla Ready Mix, Inc. v. Civish35 involved a case where the State of Arizona refused
to purchase materials for road construction contracts from a company that mined
its materials in a manner that had an adverse impact upon a sacred site that had
been found to be eligible for the National Register of Historic Places. The Ninth
Circuit upheld the State’s refusal against a claim that it violated the Establishment
Clause. The Court found that the State had a valid secular purpose (protection of a
site of religious, historical and cultural importance), its action did not have a
primary effect of advancing or endorsing religion (carrying out state construction
projects in a manner that does not interfere with religious practices is a permissible
accommodation of religion) and there was no excessive state entanglement with
religion (noting that tribes are not solely religious in nature, but are ethnic and
cultural as well).
Access Fund v. U.S. Department of Agriculture36 involved Cave Rock -- a
large rock formation located on National Forest land near Lake Tahoe. The site is
sacred to the Washoe Tribe. The site is also of archeological and historical
significance. Following a lengthy process, the Forest Service decided to ban rock
climbing at the site. The Access Fund, an organization that advocates on behalf
33
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of rock climbers, filed suit arguing that the ban on rock climbing at Cave Rock
violated the Establishment Clause. The Ninth Circuit rejected this claim, holding
that (1) the Forest Service’s limitation on climbing was a permissible secular
purpose in that it protected the cultural, historical and archeological features of
Cave Rock, (2) the ban could not be viewed as an endorsement of the Washoe
religion – particularly because other activities that are incompatible with Washoe
beliefs are still allowed, and (3) oversight of recreational activities by the Forest
Service cannot be viewed as excessive entanglement between church and state.37
The Court distinguished two Federal District Court decisions which had previously
addressed the Establishment Clause issue. Both courts had upheld voluntary
measures to limit recreational activities, but had suggested that mandatory bans
might violate the Establishment Clause claims.38
The Ninth Circuit found that
those cases involved measures that advanced solely sacred goals, not secular goals
as in the case of Cave Rock.39
There is no reported case that has reached the merits of an Establishment
Clause claim that has ruled in favor of those challenging the government’s action,
although there were two lower court unreported rulings referenced in reported
cases where First Amendment claims were upheld.40
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It should be noted in other contexts (possession and use of peyote and eagles
for religious purposes) that the special relationship between Indian tribes and the
United States and the concomitant responsibility this relationship places on the
United States in terms of protecting and preserving Native communities and
cultures has led to court decisions recognizing a more expansive ability on the part
of the federal government to take action to accommodate the exercise of Native
religions than would otherwise be the case.41
Thus, the scope of the Establishment Clause in regard to placing limitations
on the authority of the government to protect sacred sites is evolving in a direction
that is broadly favorable in terms of upholding government action to protect sacred
places, although the exact parameters of the Establishment Clause in this context
have not yet been definitively established.
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